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4 For purposes of this interpretive bulletin, 
the definition of ‘‘affiliate’’ in ERISA sec-
tion 407(d)(7) applies. 

5 While the funding medium offered by an 
employer that is an IRA sponsor or an affil-
iate of an IRA sponsor might be considered 
an employer security when offered to its own 
employees, the fact that informational ma-
terials provided to employees identify the 
funding medium as having as one of its pur-
poses investing in securities of the employer 
would not, in the Department’s view, involve 
the employer beyond the limits of 29 CFR 
2510.3–2(d). Neither would the fact that the 
funding medium may actually be so in-
vested. However, the Department would con-
sider that an employer may have exceeded 
the limitation of 2510.3–2(d) if the informa-
tional materials the employer provides to 
employees suggest that the employer, in pro-
viding the IRA payroll deduction program 
for purposes of investing in employer securi-
ties, is acting as an employer in relation to 
persons who participate in the program, 
rather than as an IRA sponsor acting in the 
course of its ordinary business of making 
IRA products available to the public. 

6 However, if an employer that is an IRA 
sponsor waives enrollment and management 
fees for its employees’ IRAs, and it normally 
charges those fees to members of the public 
who purchase IRAs, the employer would be 
considered to be so involved in the program 
as to be outside the safe harbor of the regu-
lation. 

the employer. See 29 CFR 2510.3–1(j), relating 
to group or group-type insurance programs. 
For example, if an IRA sponsor offers to pay 
an employer an amount equal to a percent-
age of the assets contributed by employees 
to IRAs through payroll deduction, such an 
arrangement might exceed ‘‘reasonable com-
pensation’’ for the services actually rendered 
by the employer in connection with the IRA 
payroll deduction program. An employer will 
also be considered to have received consider-
ation that is not ‘‘reasonable compensation’’ 
if the IRA sponsor agrees to make or to per-
mit particular investments of IRA contribu-
tions in consideration for the employer’s 
agreement to make a payroll deduction pro-
gram available to its employees, or if the 
IRA sponsor agrees to extend credit to or for 
the benefit of the employer in return for the 
employer’s making payroll deduction avail-
able to the employees. 

(g) Additional rules when employer is IRA 
sponsor or affiliate of IRA sponsor. Under cer-
tain circumstances, an employer that offers 
IRAs in the normal course of its business to 
the general public or that is an affiliate 4 of 
an IRA sponsor may provide its employees 
with the opportunity to make contributions 
to IRAs sponsored by the employer or the af-
filiate through a payroll deduction program, 

without exceeding the limitations of § 2510.3– 
2(d). If the IRA products offered to the em-
ployees for investment of the payroll deduc-
tion contributions are identical to IRA prod-
ucts the sponsor offers the general public in 
the ordinary course of its business, and any 
management fees, sales commissions, and 
the like charged by the IRA sponsor to em-
ployees participating in the payroll deduc-
tion program are the same as those charged 
by the sponsor to employees of non-affiliated 
employers that establish an IRA payroll de-
duction program, the Department has gen-
erally taken the position that this alone will 
not cause the employer to be sufficiently in-
volved in the IRA program as an employer or 
to have received consideration of the type 
prohibited under § 2510.2(d)(iv) to warrant the 
program being considered outside the safe 
harbor of the regulation. 5 Under such cir-
cumstances, the employer, in offering pay-
roll deduction contribution opportunities to 
its employees, would appear to be acting 
generally as an IRA sponsor, rather than as 
the employer of the individuals who make 
the contributions. 6 

[64 FR 33001, June 18, 1999] 

§ 2509.2015–01 Interpretive bulletin re-
lating to the fiduciary standard 
under ERISA in considering eco-
nomically targeted investments. 

This Interpretive Bulletin sets forth 
the Department of Labor’s interpreta-
tion of sections 403 and 404 of the Em-
ployee Retirement Income Security 
Act of 1974 (ERISA), as applied to em-
ployee benefit plan investments in 
‘‘economically targeted investments’’ 
(ETIs), that is, investments selected 
for the economic benefits they create 
apart from their investment return to 
the employee benefit plan. Sections 403 
and 404, in part, require that a fidu-
ciary of a plan act prudently, and to di-
versify plan investments so as to mini-
mize the risk of large losses, unless 
under the circumstances it is clearly 
prudent not to do so. In addition, these 
sections require that a fiduciary act 
solely in the interest of the plan’s par-
ticipants and beneficiaries and for the 
exclusive purpose of providing benefits 
to their participants and beneficiaries. 
The Department has construed the re-
quirements that a fiduciary act solely 
in the interest of, and for the exclusive 
purpose of providing benefits to, par-
ticipants and beneficiaries as prohib-
iting a fiduciary from subordinating 
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1 For information on the problem of inad-
equate retirement savings, see the May 2015 
Report of the United States Government Ac-
countability Office (GAO), RETIREMENT 
SECURITY—Most Households Approaching 
Retirement Have Low Savings (GAO Report– 
15–419) (available at www.gao.gov/assets/680/ 
670153.pdf). Also see GAO’s September 2015 Re-
port–15–566, RETIREMENT SECURITY—Fed-
eral Action Could Help State Efforts to Ex-
pand Private Sector Coverage (available at 
www.gao.gov/assets/680/672419.pdf). 

2 Some states are developing programs to 
encourage employees to establish tax-fa-
vored IRAs funded by payroll deductions 
rather than encouraging employers to adopt 
ERISA plans. Oregon, Illinois, and Cali-
fornia, for example, have adopted laws along 

Continued 

the interests of participants and bene-
ficiaries in their retirement income to 
unrelated objectives. 

With regard to investing plan assets, 
the Department has issued a regula-
tion, at 29 CFR 2550.404a–1, interpreting 
the prudence requirements of ERISA as 
they apply to the investment duties of 
fiduciaries of employee benefit plans. 
The regulation provides that the pru-
dence requirements of section 
404(a)(1)(B) are satisfied if (1) the fidu-
ciary making an investment or engag-
ing in an investment course of action 
has given appropriate consideration to 
those facts and circumstances that, 
given the scope of the fiduciary’s in-
vestment duties, the fiduciary knows 
or should know are relevant, and (2) 
the fiduciary acts accordingly. This in-
cludes giving appropriate consideration 
to the role that the investment or in-
vestment course of action plays (in 
terms of such factors as diversification, 
liquidity, and risk/return characteris-
tics) with respect to that portion of the 
plan’s investment portfolio within the 
scope of the fiduciary’s responsibility. 

Other facts and circumstances rel-
evant to an investment or investment 
course of action would, in the view of 
the Department, include consideration 
of the expected return on alternative 
investments with similar risks avail-
able to the plan. It follows that, be-
cause every investment necessarily 
causes a plan to forgo other investment 
opportunities, an investment will not 
be prudent if it would be expected to 
provide a plan with a lower rate of re-
turn than available alternative invest-
ments with commensurate degrees of 
risk or is riskier than alternative 
available investments with commensu-
rate rates of return. 

The fiduciary standards applicable to 
ETIs are no different than the stand-
ards applicable to plan investments 
generally. Therefore, if the above re-
quirements are met, the selection of an 
ETI, or the engaging in an investment 
course of action intended to result in 
the selection of ETIs, will not violate 
section 404(a)(1)(A) and (B) and the ex-
clusive purpose requirements of section 
403. 

[80 FR 65137, Oct. 26, 2015] 

§ 2509.2015–02 Interpretive bulletin re-
lating to state savings programs 
that sponsor or facilitate plans cov-
ered by the Employee Retirement 
Income Security Act of 1974. 

(a) Scope. This document sets forth 
the views of the Department of Labor 
(Department) concerning the applica-
tion of the Employee Retirement In-
come Security Act of 1974 (ERISA) to 
certain state laws designed to expand 
the retirement savings options avail-
able to private sector workers through 
ERISA-covered retirement plans. Con-
cern over adverse social and economic 
consequences of inadequate retirement 
savings levels has prompted several 
states to adopt or consider legislation 
to address this problem.1 An impedi-
ment to state adoption of such meas-
ures is uncertainty about the effect of 
ERISA’s broad preemption of state 
laws that ‘‘relate to’’ private sector 
employee benefit plans. In the Depart-
ment’s view, ERISA preemption prin-
ciples leave room for states to sponsor 
or facilitate ERISA-based retirement 
savings options for private sector em-
ployees, provided employers partici-
pate voluntarily and ERISA’s require-
ments, liability provisions, and rem-
edies fully apply to the state programs. 

(b) In General. There are advantages 
to utilizing an ERISA plan approach. 
Employers as well as employees can 
make contributions to ERISA plans, 
contribution limits are higher than for 
other state approaches that involve in-
dividual retirement plans (IRAs) that 
are not intended to be ERISA-covered 
plans,2 and ERISA plan accounts have 
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